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al{ anfq za 3r4la am?r sriats srra aar ? at as a mar #a uR zuenRenf Rh aa rg mer 3@raort wt
3r@la zr g+terr 3ml Wg a5ar &l

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'lffiTI 'fficpR cpf TRfa:ruT~
Revision application to Government of India :

0
(1) ah4hr sara zgca sf@efzm, 1994 c#'r-mxr 3Rffi ~ mmr <fC! l=!T1wlT t~it~ mxr <ITT 'i31T-'cfR1 t ~~~

_ if g=nrur 3m4ea spfh fra, ar, fa iana,a Rm, a)ft if6r, ta ta qa, irami, I{ fccf
: 110001 <ITT cffl" \i'fRf~ I(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under.Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zufe ma at gt a m it \i'jq ~ ~ cp]fflR "-H fclRfT~ m 3RI cp]fflR it m fclRfT ~ "-H ~
vet j mn a ua gg mmf i, a fa8t quern qr user a 'c!m cffi' fclRfT cp]fflR it m Ra4t usmrzt cffl- WPm t
an g& st(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside ln,dia.
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(s) ma # are fh4t lg zn re Raffa G R zT # faff uzjr zycas al ma u suer
~<B" ITTc <B" ~ # \ill" 'lTT«f ars fat lg, zur gr Pillffact % I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In .Ca$e of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifa nraa al suraa zyc # 'T]ciR cB" fu-q uit set fez mrr #l 7{& ail h srkr uit gr err vi
Rlrl cB"~ ~. ~ cB" &Rf 1TTffif at wa u at a faa 3re)fa (i.2) 1998 Irr 109 &Rf
fga %sg ·Tg sty

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

brr snreea zycer (3r@ta) Prat), 2oo1 a Rm s # sifa Raffle wua in z;-s h ufat #, ()
)fa arar # 4fa am#r hf ff at +{Rf cfi 'lflm ~-~ vi srft arr at at-t ufaii a x=rr~
6fr 3a4a« fhur ult a1Reg1#Tr la z. ml g4ff k aiafa er 35-z Raffa #t a y1arr
cfi ~ cfi "ffi~ i'r3iN-6 ~ cBT ~ 'lfr ffl" • I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA,· 1944, under Major Head of Account.

(2) ~~ cfi x=rr~ uif ia van ya cal qt zura a st it u2} 2oo/- tim=r 'T]clR cB'r ~
3jh usi ica+aa v ala a snr zt GT 1000/- cB'r tim=r 'T]clR cB'r ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. rO

tar zcn, a€aalye qi hara r8aha mrzurf@raw 1fa an#ta­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. .

(1) a4hr Gura zyc 3rf@rfzr, 1944 #l rr 36-4l/3s-< siaifa--

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) '3cfctR1Rsia qRmct 2 (1) en if ~ ~ *m c#i" 3r9tea, 3r4cal ka v#tr gen, a#tr
Gira zgcn gi hara srfl4tr nneraw (frec) at ufa #la fear, srsrrar i sit-2o,
~ i:.il ftcJ ccl cjj l-lJ I '3 o;g, ir£rrofr 'rJT!x, (:I-HP-! ct I~ I ct-380016 · .

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (.CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.

mi 'ff
; CENT

t:;"
IF:'-'
fc ~ :;; l
~';. .



F.No.V2(ST)149/Ahd-I/2017-18
F.No.V2(ST)172/Ahd-1/2017-18

b) That they were asked to submit the documents and explanations in the
hearing itself without giving sufficient time;

c) That the documents have been demanded which have no relevance to
the case;

d) That the allegation that the service recipient i.e. BCCL and RRVPNL

have paid to them 100% service tax is completely wrong and they
have paid only 50% as per the Notification No. 30/2012-ST;

e) That the allegation that they are a "body corporate" and hence refund
is wrongly filed is based on completely baseless and various evidences
given by them to establish that they are a non-body corporate have
been ignored. In fact they are formed as an Association of Person;

f) That the requirement of submitting tax paid challans of BCCL and

RRVPNL to prove that it has deposited the 50% portion of its liability is
not as per law however they have got one certificate cum Declaration
from the BCCL and a letter dtd. 26.04.2017 received from RRVPNL to
prove that they have paid the tax;

g) That they could not submit the original copy of agreement between

MCL & KSIPL as it was lying with the principal so they submitted self­

certified copy of the agreement and non-production of documents due
to some reason cannot be a cause of rejection;

h) Allegation that amount of mobilization advance should not be added in
refund claim is wrong as that amount has been received against

service portion only;
O mate they have fulfilled all the conditions prescribed under Rule SB and

the Notification No. 12/2014 CE (NT);
4. The personal hearing in the case was held on 31.01.2018 in which Shri
Nitesh Jain, Chartered Accountant appeared on behalf of the appellants. He
reiterated the .grounds of appeal and submitted copy of certificate of
payment and earlier OIO in which their refund claim for an earlier period was

sanctioned.
5. I have carefully perused . the documents pertaining to the case and
submitted by the appellants along with the appeal. I have considered the
arguments made by the appellants in their appeal memorandum as well as

oral submissions.
6. The issue to be decided whether the appellants are entitled for refund

of unutilized cenvat credit.
7 For the ease, I first take the first case involving refund amo
1,00,26,537/-. I find that there are many reasons given in the
order because of which the refund claim has been rejected. One
that the claimants claimed themselves to be a non-corporate b
service provider and provided service to a. corporate body. Accor
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received only _50% of the service tax @ 3% amounting to Rs. 1,03,72,282/-
from the service recipient as compared to the total service tax burden of Rs.

92,07,44,565/- borne by them. The adjudicating authority noted that in
support of their claim, the appellants had not submitted the called for
documents clearly legible copies of four· R.A. bills, copies of documents

related to re-imbursement of service tax by the service recipient, copies of
service tax challans and original copy of agreement dated 18.08.2015 signed

between MCL & KSIPL. On careful consideration of all these reasons for
rejection of the refund claim, I find that basically it is a matter of verification
of the calculations submitted by the appellants and their status. On being
asked to substantiate their claim, the appellants submitted a copy of a
certificate dtd. 12.10.2017 from the BCCL showing details of service tax
payment and a copy of which is given herein below.

BIIARAT COKING C
A subsvaryore, ,2A.LIMITED
·Pay orce + "; nua Linnea)

I' I , ,n.oyla Bhawan
Oy1a Nagar, Dhanbad-826 005

0

Ref.No.BCCL./Pay/2017/
D1<1.l2/l(l/201'/

TO WHOM IT MA y r'ONCtmN

Furnished hereunder the details of• ·
the period O"2016 to March '2017 . . • crvIee tax ch1lluns paid against the liability far

• i 111 respect of Mis l\•ICI.-KSll'I. (/VJ. .

r Party Nmnc Gross ·--~sc;.,;17:., I ;,fnC . ·rK-K·.- - . . -- _ , . . . ·· 1A • < <.hullnn C.hall:111
__ ----,--, _ n:ount __ Tu~_____ ·-·· _ _ No. Duh.·I M~J.-~s11 .'.:.i.~L1.. 0.~1?-}0_ ... •1'><124<,_. 1765:i' - • fi<,52 Tr,(,<,.•. .101(1~/17 '
,\HJ -K~!_ PL_~_v__> .. •-~~-6~!~'.:. _:_17R07· J· ,_1170-,_4_0 ,in·, ,10 16r;i,j- ·:1(11t1_111·_, j
Mt1.-KS7PL. av»__5717986__ _155415 s551 551 98661 110317 {

/ ._,,c1.-Ks_1p1:l-!vl .l 'J~s~o2?.H ,6x_~~121 111 ~H -,,,_~:is-, nsHx<, . or.m1iTi I
Th~'i certificate is being issued on request ol Ms M'I-KSIP1. (JV) vide thei r letter

rcf.Nu.Ml.(l')REl:J l,J0/Cf.T/17-18/026dtd .28/09/2017.

IIOD(F~
BCCI.. Knyla llhnwnn .y

I find that the copy of certificate issued by BCCL, Koyla Bhawa·n has been
issued bearing F.No. BCCL/Pay/2017 dtd. 12.10.2017 in which the payment
of service tax has been certified by them. I also find that - · · . ti g
authority has not disputed its authenticity and in absence
an evidence in support of the contention made by the appell

0



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where .the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf& ga 3mag i a{ pa smgii ar rm 3tr & atrta sitar fag st r gTr sq{ad
a fan st alR;g aa # zk gy ft fa frat ual arf aa a fg zqenRnf 3rat#r
-mrzuTferaw at va rgl a a{tr al at ya m4a fhu urare
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nrnrau zyca 3rfe,fr +o7o zrn izi1fer #t rqR-4 siaft feufRa fh; rgra 374a ITa arr?gr zenRe,fa Rvfu ,Tf@rant mag i a r@ta al va #R r 6.6.so ht a 1rare eT
) Ree mm an ae«

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) z«sit #if@r mu#i at Riaut a4 ar frr:rTT c#l" ail sft en 3naff fhn Grat ? it tit ye#,
a4tu snra yes vi hara 3r41tu -nf@raw (arzufR@4fr) frn:r:r, 1982 "ti Rf%a t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fr yca, qrzyea vi hara 3r@#r +nnf@raw (RRrbc), sf or@l # ma i
a4cr ±iar (Demand) gd is (Penally) clJf 10% qa srmr a 3rf2arr ? tzrifa, 31fr4ar a= 10

cRTs~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

kc4tr3qz gra 3th hataa 3iaiia, emf@azta "a{carRt ia"(Duty Demanded) ­
.:i

(i) (Section) Tif5nD cti"~~uftl°;
(ii) frzrarr hcr&dz2ez rf@r;
(iii) crd4fez fruit afr 64 er if@r.

e> zrguasra'iRaa3r4h' iiuz uasmr$'I°aara, 3r4)' a1Ru a4 #fgu era scar furare.
3

In view of above, an appeal against this order shall lie before the Trib
10% of the duty demanded where duty or duty and penalty are in dispute,
penalty alone is in dispute." ?'./J:/

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that. the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; ·
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

es 3rr2er # uf 3rd qferaur aa szi area 3rzrar erca zr au faatfa at a air fa ar arcs h
10% 3aa w 3it srzi #aa avg faff@a zt a vg 3 10% 3ra1ala $'I° -;;rr ~ ~ I

.:i .:i
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ORDER IN APPEAL

M/s MCL-KSIPL(JV) and M/s MCL-JPCPL(JV) both situated at 70-Ship

Building, 7th Floor, C.G.Road, Near Municipal Market, Navrangpura,
Ahmedabad (henceforth, "appellants") have filed the appeals against the
Order-in-Original No. CGST-VI/REF-41/MCL-KSIPL/2017-18 dated
31.10.2017 and CGST-VI/REF-49/MCL-JCPL/2017-18 dated 29.11.2017
(henceforth, "impugned orders") passed by the Assistant Commissioner,
CGST, Division-VI (Vastrapur), Ahmedabad (henceforth, "adjudicating

authority"). Since these two appeals are related to identical issues, I take

them up together for passing a common order.
2. Briefly stated, the facts of the case are that the appellants submitted
refund claim of Rs. 1,00,26,537/- for unutilized cenvat credit in terms of

Notification No. 12/2014 on 09.06.2017 and the other refund claim of Rs.
39,05,547/- for unutilized cenvat credit on 04.07.2017 along with some .
documents. The service in which the appellants were engaged is covered

under Notification No. 30/2012 (ST) issued for percentage of service tax
required to be paid by the service provider and recipient. As per this
notification, in works contract services, the recipient is required to pay 50%
of the service tax if their status is of corporate body and the balance 50% is
to be paid by the service provider. The appellants claimed their status to be
of non-corporate and as per the notification no. 30/2012, they are required

~to pay 50% service lax and the balance 50~/o was required to be paid by the
service recipient i.e. viz. M/s Bharat Coking Ltd. (BCL for brevity) in the first
case and by Rajasthan Rajya Vidyut Prasaran Nigam Ltd. (for brevity ·
"RRVPNL") in the second case. It was noted that the full amount of service
tax had been recovered from the service recipient. Since the service ,Q
recipient has fully discharged his service tax liability, there was no question
of filing of refund under Notification No. 12/2012 by the appellants. Since

the service recipient has already paid his full service tax liability, there was
no question of payment of service tax again under reverse charge
mechanism under the Notification No. 30/2012. In view of this, show cause
notice dtd. 06.09.2017 and 27.09.2017 were issued to the appellants for
rejection of service tax refund claim of Rs. 1,00,26,537/- and of Rs.
39,05,547/- respectively. The adjudicating authority, vide the impugned

orders, rejected both the refund claims.
3. Being aggrieved by the impugned orders of rejecting the refund claims
of accumulated cenvat credit of Rs. 1,00,26,537/- and Rs. 39,05,547/-, thea
appellants have filed these appeals on the following grounds: ,ap21%,

s° €2
a) That the show cause notice ts issued on vague and unsubs tgj6%%$ f?

grounds. They had not been asked to submit any document &luring.3' $ 3

three months and that in the notice, no-where they were astea &?A}2f9
. *reason why their refund should not be rejected; --
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A copy of OIO dtd. 21.12.2016 passed for sanctioning the refund claim
for earlier period has also been submitted by the appellants and on perusal
of it, I find that in para 9 of the said OIO, it is admitted that the appellants
are a non body. corporate and they have to charge 50% of the service tax. I
find that no documents to the effect that this order has been challenged, has
been produced. I therefore agree with the contention raised by the
appellants that they are a non-body corporate and are required to pay 50%
of the service tax and they have been granted refund earlier also. The
appellants have also submitted a copy of the work order dtd. 16/17.07.2015
issued by the BCCL and on perusal, I find that the condition no. 14 of the
work order clearly stipulates that the contractor shall be liable and pay all
Indian taxes, duties levies.

9. Now I take up the second case involving refund amount of Rs.

39,05,547/-.1 find that there are many reasons given in the impugned order
because of which the refund claim has been rejected. One of them is that
the adjudicating authority has held that the service provided by the

appellants are not covered under works contract. service as they had two

separate agreements with the service recipient. In para 31 of the impugned
order, it has been discussed that the appellants were awarded a contract for
execution of a project for the contract price of Rs. 95,67,93,378.83 inclusive
of all taxes, duties and other applicable charges. Further it has been
discussed in para 32 of the impugned order that the said contract was
divided into two parts viz. supply part and service part for Rs.
71,69,51,654.83 and Rs. 23,98,41,724.00 respectively. Accordingly it has
been held in the para 37 that the service part contract of the said project is
covered 'under definition of work contract. I find that the contract is covered
under works contract service and is eligible for benefit of refund of
accumulated cenvat credit.

10. Further I find that the other reason for rejection of the refund claim is
that it has been held that the aggregate price of the contract is inclusive of
all taxes, duties and other applicable charges as is evident from the letter of
acceptance dtd. 22.01.2016 issued by the service recipient and full of
payment of service tax had been made by the service recipient. The

adjudicating authority has found and held that the appellants recovered full
service tax (even more) from the service recipient. On being asked to
substantiate their claim, the appellants submitted-a-:-GQ~of a letter dtd.. a%tea26.04.2017 from the RRVPNL showing details/of,seiii.et; payment and

6 .. %92
deductions made for service tax involved in Rj-08la%d @-09. A copy of

W, ... ' . - 'Jl/which is given herein below. 9 'j%, •· ?s" .e·%*

0
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I find that the copy of a letter dtd. 26.04.2017 from the RRVPNL has been
issued bearing F.No. RVPN/Sr.AO/CPC/TN ICB-02(kfw)/D dtd. 26.04.2017 in
which the deduction of service tax has been certified by them. It is sufficient
to substantiate the appellants' claim that they had borne the service tax

liability of 50%. I also find that the adjudicating authority has not disputed
its authenticity and in absence of which, I find it an evidence in support of
the contention made by the appellants.

11. Now I take up the issue of mobilization advance which, as per the
impugned order, should not have been added in refund claim. I have
carefully gone through the contention made by the appellants in their
defence and they have argued that the mobilization advance was towards
service portion. They have submitted a copy of letter F. No.
RRVPN/Sr.A.O./CPC/D in which it is mentioned that the payment h
made against bill No. MCL/M/Service/1180/16-17/001 dtd. 18.06
find force in the argument that the payment was towards service
only.

0
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12. In view of the documents in their support, I find that the impugned
orders are required to be set aside and accordingly I allow the appeals.
13. The appeals are disposed off accordingly.

fa4af tra #frftaft efi'I fr! 9 c1. I :Z I '3 9 (I -di -~ "fl" fcnmm-aT ~ !

. :Jr''?).,?
(3r gi4)
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rftra (aft«a),

tr a, z4Iara
By R.P.A.D.

To: -
M/s MCL-KSIPL(JV), M/5 ~c.t..~:7·PC..PL- L"dV);
70-Ship Building,
7th Floor, C.G.Road,
Near M·unicipal Market,
Navrangpura,
Ahmedabad

Copy to:-

0

(1)
(2)
(3)
(4)

%3

The Chief Commissioner, CGST, Ahmedabad Zone,
The Commissioner, CGST, Ahmedabad (South),
The Dy,/Astt. Commissioner, CGST, Div.-VI, A'bad (South),
The Dy,/Astt. Commissioner(Systems),CGST, A'bad (South),
Guard File,
P.A.File.
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