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Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

RE ERHR B GTIET STAET :
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Fingnce, Department of Revenue, 4% Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) aﬁwaﬁaﬁ%wﬁﬁmﬁﬁaﬁm@ﬁ%wmmmﬁﬁmm HUGTTR ¥
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b)

Q)

(d)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In.case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '

Hg SR Yo (31dien) FrEmEen, 2001 @ w9 @ siwria fifafie yus e gu-s # < ufal #,
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is. communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

T o, BT SeAIET Yed UG AT el <Iideeer & ufy ardfier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. |
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(j) (a) above.
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b) That they were asked to submit the documents and explanatlons in the

hearing itself without giving sufficient time;

) That the documents have been demanded which have no relevance to
the case; |

d) That the allegation that the service recipient i.e. BCCL and RRVPNL
have paid to them 100% service tax is completely wrong and they
have paid only 50% as per the Notification No. 30/2012-ST;

e) That the allegation that they are a “body corporate” and hence refund
is wrongly filed is based on completely baseless and various evidences
given by them to establish that they are a non-body corporate have
been ignored. In fact they are formed as an Association of Person;

f) That the requirement of submitting tax paid challans of BCCL and
RRVPNL to prove that it has deposited the 50% portion of its liability is
not as per law however they have got one certificate cum Declaration
from the BCCL and a letter dtd. 26.04.2017 received from RRVPNL to
prove that they have paid the tax;

g) That they could not submit the original copy of agreement between
MCL & KSIPL as it was lying with the principal so they submitted self-
certified copy of the agreement and non-production of documents due
to some reason cannot be a cause of rejection;

h) Allegation that amount of mobilization advance should not be added in
refund claim is wrong as that amount has been received: against
service portion only;

i) That they have fulfilled all the conditions pfescribed under Rule 5B and
the Notification No. 12/2014 CE (NT);

4, The personal hearing in the case was held on 31.01.2018 in which Shri

- Nitesh Jain, Chartered Accountant appeared on behalf of the appellants. He

reiterated the grounds of appeal and submitted copy of certificate of
payment and earlier OIO in which their refund claim for an earlier period was
sanctioned.

5. I have carefully perused the documents pertaining to the case and
submitted by the appellants along with the appeal. I have considered the
arguments made by the appellants in their appeal memorandum as well as

oral submissions. | .
6.  The issue to be decided whether the appellants are entitled for refund

of unutilized cenvat credit.
7 For the ease, I first take the first case involving refund amoun
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received only 50% of the service tax @ 3% amounting to Rs. 1,03,72,282/-
from the service recipient as compared to the total service tax burden of Rs.
2,07,44,565/- borne by them. The adjudicating authority noted that in -
support of their claim, the appellants had not submitted the called for
documents clearly legible copies of four R.A. bills, copies of documents
related to re-imbursement of service tax by the service recipient, copies of
service tax challans and original copy of agreement dated 18.08.2015 signed
between MCL & KSIPL. On careful consideration of all these reasons for
rejection of the refund claim, I find that basically it is a matter of verification
of the calculations submitted by the appellants and their status. On being
asked to substantiate their claim, the appellants submitted a copy of a
certificate dtd. 12.10.2017 from the BCCL showing details of service tax

payment and a copy of which is given herein below.
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This certificate is being issued vn request ol M/s MCL-KSIPL. (JV) vide their fetter

el NO.ML(PYRES L40/CLT/1 7187026 dtd. 287097201 7.
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BCCL., Kayla Bhawan.
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I find that the copy of certificate issued by BCCL, Koyla Bhawan has been
issued bearing F.No. BCCL/Pay/2017 dtd. 12.10.2017 in which the payment
R

of service tax has been certified by them. I also find that th

authority has not disputed its authenticity and in absence o

an evidence in support of the contention made by the appell
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in.the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. : '
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

meﬁwawﬁmﬁw—mmmmmwmm
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.

mewwwmawﬁmﬂ(mﬁ)ﬁw, 1982 ¥ ffed &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FUE TAT 2 1(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

Fead 3cUIE ][ 3T daT % & 39T, Qferer grem " ST HieT"(Duty Demanded) -
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D; '
(i) amount of erroneous Cenvat Credit taken; :
(iiy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

wwﬁr#qﬁaﬂaqﬁm%m&waﬁayﬁm:ﬁmmmﬁanﬁmmaﬁé
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10% of the duty demanded where duty or duty and penalty are in dispute,
penalty alone is in dispute.” ‘

“f"’}%
& Ie Pty ,;

&

In view of above, an appeal against this order shall lie before the Tribun
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ORDER IN APPEAL
M/s MCL-KSIPL(JV) and M/s MCL-JPCPL(JV) both situated at 70-Ship ;

Building, 7™ Floor, C.G.Road, Near Municipal Market, Navrangpura, .
Ahmedabad (henceforth, “appellants”) have filed the appeals against the
Order-in-Original ~ No.  CGST-VI/REF-41/MCL-KSIPL/2017-18  dated
31.10.2017 and CGST-VI/REF-49/MCL-JCPL/2017-18 dated _29‘.1'1.2017
(henceforth, “impugned orders”) passed by the Assistant Commissioner,

CGST, Division-VI (Vastrapur), Ahmedabad (henceforth, “adjudicating

authority”). Since these two appeals are related to identical issues, I take

them up together for passing a common order.

2. Briefly stated, the facts of the case are that the appellants submitted
refund claim of Rs. 1,00,26,537/- for unutilized cenvat credit in terms of
Notification No. 12/2014 on 09.06.2017 and the other refund claim of Rs.
39,05,547/- for unutilized cenvat credit on 04.07.2017 along with some
documents. The service in which the appellants were engaged is covered
~under Notification No. 30/2012 (ST) issued for percentage of service tax O
- required to be paid by the service provider and recipient. As per this
notification, in works contract services, the recipient is required to pay 50%
of the service tax if their status is of corporate body and the balance 50% is
to be paid by the service provider. The appellants claimed their status to be
of non-corporate and as per the notification no. 30/2012, they are required
/to pay 50% service Ex and the balance 50% was required to be paid by the
service recipient i.e. viz. M/s Bharat Coking Ltd. (BCL for brevity) in the first
case and by Rajasthan Rajya Vidyut Prasaran Nigam Ltd. (for brevity -
“RRVPNL") in the second case. It was noted that the full amount of service
tax had been recovered from the service recipient. Since the service .O
recipient has fully discharged his service tax liability, there was no question
of filing of refund under Notification No. 12/2012 by the appellants. Since
the service recipient has already paid his full service tax liability, there was
no question of payment of service tax again under reverse charge
mechanism under the Notification No. 30/2012. In view of this, show cause
notice dtd. 06.09.2017 and 27.09.2017 were issued to the appellants for
rejection of service tax refund claim of Rs. 1,00,26,537/- and of Rs.
39,05,547/- respectively. The adjudicating authority, vide the impugned
orders, rejected both the refund claims.

3. Being aggrieved by the impugned orders of rejecting the refund claims
of accumulated cenvat credit of Rs. 1,00,26,537/- and Rs. 39,05,547/-, the

appellants have filed these appeals on the following grounds: ﬁaf}cﬁrf 65}
,“‘ ~ %, "2,
a) That the show cause notice is issued on vague and unsubs /ﬂtlated.‘.‘» ”ﬁ
grounds. They had not been asked to submit any document %d;ﬁurm@g;; %@%

three months and that in the notice, no-where they were asked Yo i <3

reason why their refund should not be rejected;
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8. A copy of OIO dtd. 21.12.2016 passed for sanctioning the refund claim

for earher period has also been submitted by the appellants and on perusal
of |t I find that in para 9 of the said OIO, it is admitted that the appellants
are a non body corporate and they have to charge 50% of the service tax. I
find that no documents to the effect that this order has been challenged, has
been produced. I therefore agree with the contention raised by the
appellants that they are a non-body corporate and are required to pay 50%
of the service tax and they have been 'granted refund earlier also. The
appellants have also submitted a copy of the work order dtd. 16/17.07.2015
issued by the BCCL and on perusal, I find that the condition no. 14 of the
work order clearly stipulates that the contractor shall be liable and pay all
Indian taxes, duties levies.

9. pr I take up the second case involving refund amount of Rs.
39,05,547/-. 1 find that there are rhany reasons given in the impugned order
because of which the refund claim has been rejected. One of them is that
the adjudicating authority has held that the service provided by the
appellants are not covered under works contract. service as they had two
| separate agreements with the service recipient. In para 31 of the impugned
order, it has been discussed that the appellants were awarded a contract for
execution of a project for the contract price of Rs. 95,67,93,378.83 inclusive
of all taxes, duties and other applicable charges. Further it has been
discussed in para 32 of the impugned order that the said contract was
divided into two parts viz. supply pért and service part for Rs.
71,69,51,654.83 énd Rs. 23,98,41,724.00 respectively. Accordingly it has
been héld in the para 37 that the service part contract of the said project is
covered under definition of work contract. I find that the contract is covered
under works contract service and is eligible for benefit of refund of -
accumulated cenvat credit.
10. Further I find that the other reason for rejection of the refund claim is -
that it has been held that the aggregate price of the contract is inclusive of
all taxes, duties and other applicable charges as is evident from the letter of
acceptance dtd. 22.01.2016 issued by the service recipient and full of
payment of service tax had been made by the service recipient. The
adjudicating authority has found and held that the appellants recovered full "
service tax (even more) from the service recipient. On being asked to -
substantiate their claim, the appellants submitted,'c;r_:eq y of a letter dtd.
26.04.2017 from the RRVPNL showmg detail

which is given herein below.
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I find that the copy of a letter dtd. 26.04.2017 from the RRVPNL has been
issued bearing F.No. RVPN/Sr.AO/CPC/TN ICB-02(kfw)/D dtd. 26.04.2017 in
which the deduction of service tax has been certified by them. It is sufficient
to substantiate the appellants’ claim that they had borne the service tax
lability of 50%. I also find that the adjudicating authority has not disputed
its authenticity and in absence of which, I find it an evidence in support of

the contention made by the appellants,

11. Now I take up the issue of mobilization advance which, as per the
impugned order, should not have been added in refund claim. I have
carefully gone through the contention made by the appellants in their
defence and they have argued that the mobilization advance was to'wards
service portion. They have submitted a copy of letter F. No.
RRVPN/Sr.A.0./CPC/D in which it is mentioned that the payment has -,-’
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o, 12. In view of the documents in their support, I find that the impugned

orders are required to be set aside and accordingly I allow the appeals.
13. The appeals are disposed off accordingly.
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- By R.P.A.D.
To: . |
M/s MCL-KSIPL(JV), ™) fer~FoePL (IV),
70-Ship Building,
7" Floor, C.G.Road,
Near Municipal Market,
Navrangpura,
Ahmedabad

o

Co to:-

(1) The Chief Commissioner, CGST, Ahmedabad Zone,

(2) The Commissioner, CGST, Ahmedabad (South),

(3) The Dy./Astt. Commissioner, CGST, Div.-VI, A’bad (South),

(4) The Dy./Astt. Commissioner(Systems),CGST, A'bad (South),
)  Guard File,

O (6) P.A.File.
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